Gender-based findingsin thefinal (full-length) report of the Commission of I nquiry on
Human Rightsin Eritrea (UN Doc. A/IHRC/32/CRP.1)

As detailed below, gender-findings can be foundhim following sections of the final (full-
length) report of the Commission of Inquiry on Hum&ights in Eritrea (UN Doc.
A/HRC/32/CRP.1) of 8 June 2016:
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| ntroduction
C. Methodology

Gender integration in the work of the Commission

19. The Commission integrated a gender perspectiveaaaty/sis into its work. It
decided to devote specific attention to sexual gedder-based violence (SGBV),
including violence against women and girls, andgsess the gender dimension and
impact of other violations. In this context, thesees of a gender advisor/SGBV
expert-investigator were made available to the Casion by UN-Women. The
SGBYV expert provided advice, training, and guidatocihe Commission.

20.In addition to the challenges already mentionedité first report the
Commission faced further obstacles to the investigaof sexual and gender-based
violence, in particular sexual violence sufferedvaymen and girls, as well as by
men and boys.

Sexual violence suffered by women and girls

21.Collecting evidence on cases of sexual violencéesed by women and girls in
Eritrea proved difficult due to cultural, sociahdareligious beliefs associated with
marriage and sexuality. Victims’ reluctance to ftise information stems from the
trauma and general shame they feel as well astitiaas which attaches to them if
the harm they have suffered is knofMmdeed, many women mentioned the cultural
emphasis on their virginity, chastity or monogansyane of the reasons to fear
speaking about sexual violence. As a woman'’s vitgiand chastity are highly
regarded in much of Eritrea, many victims of ra@ee unable to marry and
therefore prefer to remain silehOn top of the trauma, “[the honour system causes
additional shame®.As a result, in some instances, women and girls wére raped
committed suicid8. The Commission also heard evidence that, withmesethnic

or religious groups, if a woman is raped, she jisated by her communifyFinally,
women and girls suffer even more stigma if theyeha\child from the rapeFor all
these reasons, rape is an underreported crimeitied&and most of the victims of
such acts live in a culture of silente.

Strategies to overcome such challenges

22.In order to identify and contact survivors and eiypesses of sexual and
gender-based violence willing to provide evidenttes Commission established
contact with various intermediaries, including féenaintermediaries. The

Commission stressed its desire to speak with woamehgirls in order to highlight

their experiences in its report. In particular, t@emmission contacted female
activists, women’s associations, networks, and ggpas well as care providers
working with Eritrean women and male and femalevisors of sexual violence.

The Commission also stressed to male represergatifesome groups, such as
refugees and ethnic minorities, its willingnessnterview women and girls of their
groups to ensure that their voices are equallyessprted.

23.When conducting interviews with survivors of sexuahd gender-based
violence, efforts were made to identify male anddée interpreters with experience
in interpreting for survivors of sexual and gentased violence and/or victims of
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trauma. A glossary of terms relating to sexualesigk in English and Tigrinya was
also made available to interpreters.

24.The Commission gathered information not only frormmary sources such as
survivors and eyewitnesses, but also from second-lsurces. These included
representatives of women’s associations/networkekimg directly with Eritrean
women, as well as expert witnesses such as mediwhl psycho-social service
providers working directly with Eritrean male andnfale survivors of sexual
violence.

25.Prior to as well as during interviews, the Comnaiesduly took into account
cultural and gender considerations and ensureditthaecurity arrangements were
age and gender-sensitive and that specific protecind confidentiality measures
for survivors of sexual and gender-based violeneeevimplemented. In particular,
the Commission endeavoured to enable a supporteafidential and safe
environment in which women and girls, as well avisors and witnesses of sexual
violence, felt sufficiently secure and comfortabdecome forward and report such
violations and crimes. In line with the overall refard procedures on witness
protection, locations of interviews were carefudlyosen to respect the security and
confidentiality concerns of the interviewees ande agnd gender-sensitive
investigative methods were used during intervield®e Commission demonstrated
flexibility in scheduling interviews with survivoref sexual and gender-based
violence and made sure that those interviews did comflict with counselling
and/or medical appointments. Before initiating imiews, the Commission also
endeavoured to identify options for referring suovs of sexual and gender-based
violence for assistance and support. When neceseryCommission ensured that
a support person be available during breaks andeutiately after the interview.
Prior, during, and after interviews with women agitls, the Commission
highlighted the importance of their participationiis work, thereby contributing to
the empowerment of survivors of sexual and gendseth violence through
participation in the documenting/justice proces$ie TCommission wishes to
acknowledge the courage and strength of the Enitseavivors who spoke in detail
of the rapes they suffered.

26.The Commission endeavoured to collect gender-semsinformation and
disaggregated data broken down by sex and agendnede possible, on the basis of
other parameters relevant for identification ofqutial discriminatory practices,
such as ethnicity, religion, etc. However, with pest to statistics, gender-
disaggregated data remains scarce.

Obstacles in collecting evidence on cases ofadesalence suffered by men and
boys

27.During its investigation, the Commission gathereddence about sexual
violence committed against men in detention, iniclgdnstances where men were
either forced by a unit leader to have sex witheotimale detainees or were raped
directly by him? When trying to collect further evidence on rapeppérated against
men and boys, the Commission faced particularadiffies in collecting first-hand
accounts, although expert witnesses working withvigars of such violence
confirmed the existence of sexual violence agaimest in Eritred?®

28.The Commission is of the view that the Eritrearripathal society, as well as
assumptions about “normal” gendered behaviour withi simple male-female
binary, contributes to such violence being undeocreed and under-acknowledged,
thereby preventing survivors of such violence frbenefiting from much needed
assistance and from accessing justicén the words of one psychotherapist

o Seege.g, TBAO54. See also TAA210, TMM208, TSS202.

10 Seege.g, TMM204.

11 See also TBA203 (“[M]ale rape is almost unreport€gnerally it is a taboo.”), TBA204
(“Homosexuality is a big taboo in Eritrea.”).



working with survivors of sexual violence, “[i]t iseally hard for women to talk

about rape. They always tell you that they havetalot anyone and that they are
embarrassed. They fear that they will be discritgidaagainst]. So, [...] men

would be even more stigmatised than women, bedaube society it is generally

more accepted for a woman to be assaulted thaa foen to be assaulted. [...].
This is [...] one of the reasons why men do not repexual violence®

29.Further, discomfort with discussing issues of sétuan general in Eritrean
society, and homosexual behaviour in partictlarevents any contemplation of
the perpetration of sexual violence against mehiwithe Eritrean society. In this
context, the Commission notes the stigmatisatiorated by the domestic
legislation of Eritrea, which is in breach of imiational human rights law. The
definition of rape in the Transitional Penal CodeEdtrea is gender-exclusive and
limits the definition of the offence of rape to weni® Moreover, both the new
Penal Code of Eritrea of 15 May 2015 and the Ttemsl Penal Code of Eritrea
criminalise consensual same-sex acts and imposeeramltp of a term of
imprisonment for such condutin addition, while non-consensual same-sex act
was/is also criminalised, the Commission notesitliatnot criminalised as rape but
as an “aggravated unnatural carnal offence” underTransitional Penal Code of
Eritrea and as an “aggravated homosexual conduatéuuthe new Penal Code of
Eritrea®” In light of the above, the Commission is of thewithat the risk and fear
to be labelled as homosexual with all the stigniscrdnination, exclusion and/or
the possible prosecution and detention which thadtelling entails further
contributed to discouraging male survivors of séxualence to report such
incidents!®

30. Despites its efforts and the strategies put inae@lto overcome the difficulties

in investigating sexual violence suffered by med bays, the Commission is of the
view that its inquiry may have only partially capgd the extent and details of such
violence.
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Written submissions

B. Substances of the submissions

[...]
(c) Rape

50. Correspondents were especially adamant in assetiaigthere is no rape in
Eritrea and that sexual violence is intolerablé&iitrean culture. The Commission
recalls that, based on substantial evidence, ihdothat rape and other forms of
sexual violence occurred, inter alia, not onlyhe tontext of the military/national
service and in detention, but also in the privatkese by military officerd® The
Commission found that “there [was] a complete deoyathe State of the extent of
violence against women within its bordef®,hich contributed to silencing
Eritrean women and hindering their ability to see&ourse to justice. It concluded
that Eritrea failed in its due diligence obligatitm protect, prevent, punish, and
remedy acts of sexual violence committed againste&m This failure further
contributed to creating an environment of impumityvhich such violations lead to
further acts of violence against wonfém.hus, the Commission is of the view that
the submissions do not undermine its conclusiotis mispect to sexual violence in
Eritrea®

[...]
(f) Discrimination against women

53. The Commission is aware of the role women plapeEritrea’s independence
struggle. Its first report highlighted in detaibti'a women’s movement for gender
equality emerged and was subsumed into the natnadigle” and “[w]jomen’s
involvement in the liberation [flronts (the ELF anthe EPLF) began the
transformation of gender relations in EritréaSimilarly, the Commission noted in
its first report that “[p]roclamation No. 86/1996served 30 per cent of the seats [of
the regional assemblies] for women” and stressed this was “welcomed by
CEDAW in its 2006 concluding comment&”It further noted that 30 percent of
high level positions are reserved to women and 3@gpercent of the community
courts’ judges elected in 2008 were wonfeihus, the thousands of submissions
the Commission received on this common theme sugherfindings of its first
report on these issues.

54. That being said, the Commission found that rafisoation against women
exists in various areas of Eritrean sodgand that some of the legal reforms which
appear gender-neutral, such as the new land texystem, indirectly discriminate
against women in practi¢é As expressed by CEDAW in 2015, temporary special
measures to ensure that women are representedighateve and judicial bodies
seem to “benefit only women sharing the views @&f plolitical party in power®
The Commission further found that discriminatioraiagt women intersects with a
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number of other human rights violations in Eritrpacing women in a position of
vulnerability? The general assertion that there is no discriritinaigainst Eritrean
women and girls is also contradicted by the redimatings of UN human rights

treaty bodies®

2 For example, the generally harsh conditions aedrigk of sexual violence which is known
to occur within the national service cause manlggoften at the behest of their families, to
avoid national service through marriage and mothaah which often goes hand and hand
with withdrawal from education at an early stagee 3/HRC/29/CRP.1, paras. 1201-1205.

30 See,e.g, CEDAW/C/ERI/CO/5, Concluding observations on the fowahd fifth periodic
reports of Eritrea, 12 March 2015, paras. 6-43; CRGRO(EO/4, Concluding observations
on the fourth periodic report of Eritrea, 8 Juné2@aras. 24-25, 36, 38-43, 51-52, 59-60.



Recent developments with respect to the human rights situation in
Eritrea
C. Current human rights concerns

7. Sexual and gender-based violence

7.  Sexual and gender-based violence

120. Sexual and gender-based violence persists in &riffke Commission
collected evidence that some cases of rape conariilyemen against women in
local communities had been adjudicated by courtistbat the perpetrators had been
sentenced to terms of imprisonmé&ntHowever, rapes committed in military
training centres, in the army, and in detentionltary officials, trainers, as well
as detention officials and guards continue to bmrdted with impunity?? The
Commission also collected evidence about recenescas domestic servitude
imposed on some young women in the national sexida the army? Similarly,
evidence collected recently confirm that rape ia slociety, including by soldiers,
continue to be committed without fear of proseautfo

121. Furthermore, women and girls who try to flee theurdoy are at
increased risk of sexual and gender-based violedt® Commission heard
evidence about recent cases of women and girlgbrajmed in Eritrea when trying
to leave the country, including a 14 year-old gitio was raped by soldiers and
became pregnant.Although women are aware of the possibility torhped when
trying to flee the country, many still prefer tale Eritrea. One witness explained
that:

“Before our attempted [flight in June 2015], fegriwhat could happen on our
journey, [two female relatives] had a contracepiiviection [...] to prevent
unwanted pregnancy. Because you hear about rdpgss why they had this
injection. Women trying to flee often have thiseicfion, because we know
what can happert®

122. Moreover, in some instances, women and girls whed tto flee the
country and were arrested by soldiers guarding bitbeler were forced to strip
naked, or nearly naked, and submitted to acts xfiadeviolence, which in some
cases amounted to rape, as described by one witiesgied to flee in April 2015:

“What was really sad...we were men, women and childrthey obliged
everyone to take off all their clothes so they dosgarch them. [...] All the
guards were men. They searched the women and wechihg them. The
women couldn’t say no. They felt bad and we feld bait could do nothing.
They searched everywhere, even the genitals, wighr hands. They even
laughed about it. Even put their fingers inside Wmmen’s genitals and the
little girls’ genitals — 5-year-old girl, a 9-yeatd girl. The girls cried *

123. In nearly all the cases documented by the Commissie rape led to
physical and/or mental suffering and pain — inahgdpost-traumatic stress disorder
— and, in some instances, to unwanted pregnancyaosmission of sexually-
transmitted diseases, such as HIV. This resulteédnly in the violation to be free
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from torture and from cruel, inhuman or degradirgtment or punishment but also
to the right to sexual and reproductive hedith.

124. Victims of rape infected by HIV suffered additionelman rights
violations. For example, a young girl who was ohy year-old when raped by a
soldier described to the Commission the discrinmmasnd stigmatisation she faced
at school, outside school, and while in detentiecause of her illness.

125. Recent evidence collected by the Commission shaat tletention
continues to have a discriminatory effect on wonigme special needs of pregnant
and nursing mothers and women with children in mk&e continue not to be met;
in some recent instances leading to miscarriagem danfant becoming seriously ffl.

126. The Commission collected evidence which confirmat tharmful
practices, such as forcible marriage of underads, gmcluding for reasons relating
to poverty, persist in Eritrea, even though theleginimum age for marriage is 18
years?! Discrimination against women also continues terisgct with a number of
other human rights violations. Girls continue to fmdled out of school and/or
forced into a marriage arranged by their familyrder for them to avoid the harsh
conditions and the possibility of sexual abuse cdterh in the military training
camp in Sawé& Female and child relatives of men who have beéjested to an
enforced disappearance are often victims of varfoasis of discrimination. For
example, the wives of such men often lose theirgotd encounter difficulties in
getting car insurance or in renting a house. Tttgidren also face discrimination at
school, in some cases to such an extent that ttegytHeir studie&®

127. Finally, sexual violence against men continues ¢ocommitted in
detention. The Commission collected evidence abecegnt cases of prison guards
beating men on — and/or applying electric shock their sexual organs, in some
instances with the intent of ensuring that thesen méll no longer be able to
reproducée? It also documented the case of a 14 year-old bog was raped in
detention by co-detainees and subsequently begteetbntion officials to provide
the names of the perpetratdts.

128. The Commission is of the view that the above-memtibacts of sexual

and gender-based violence are in violation of mahyEritrea’s human rights

obligations, including Articles 2, 7, 8, 9, 10, 18/, 23, and 26 of the ICCPR,
Articles 2, 3, 4, 5, 6, 16, 17, 18, and 19 of tleHPR, Articles 2, 4, 11, 13, 14, and
16 of the CAT, Articles 2, 5, 10, and 12 of the GBM, Articles 2, 3, 24, and 28 of
the CRC, as well as Articles 21 and 30 of the AfnicCharter on the Rights and
Welfare of the Child.
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V.

Crimes against humanity

C.

Crimes against humanity in Eritrea

2. Enslavement

The law

b. Sexual slavery as a form of enslavement

195. The Commission notes that Article 7(1)(g) of the ni@o Statute
criminalises “sexual slavery” as a separate crigairest humanity. According to
the Elements of Crimes of the ICC, the two non-egrtual elements of Article
7(1)(g) of the Rome Statute are as follows: (i) Peepetrator exercised any or all
of the powers attaching to the right of ownershiproone or more persons, such as
by purchasing, selling, lending or bartering suctpexson or persons, or by
imposing on them a similar deprivation of libergnd (ii) The perpetrator caused
such person or persons to engage in one or moseoda sexual nature. When
compared with the definition of enslavement as ime&ragainst humanity under
Article 7(1)(c) of the Rome Statute, the crime @gal slavery under Article
7(1)(g) of the Rome Statute adds a requirementghafactual proof of at least one
act of a sexual nature.

196. While enslavement has been criminalised as a dtstiime against
humanity under customary international law for dksi® it has not been
established that sexual slavery as a distinct caganst humanity existed from the
beginning of the 1990s under customary internatitava

197. In this regard, it is worth noting that the Slavé&gnvention of 1926
“does not delineate argine qua nonor specific task or purpose for which one is a
slave.®” The tasks that a slave may be required to perfemthe conditions in
which a slave may be held, are only factors indieadf enslavement but are not
elements constitutive of the crime of enslavemamen customary international
law.”® The ICTY Appeals Chamber has confirmed that, urttler definition of
enslavement as a crime against humanity under masto international law,
“control of sexuality” is a possible indicator tee Haken into consideration in
determining whether a person is enslat®e@ihe Special Rapporteur of the former
Sub-Commission on Prevention of Discrimination dpibtection of Minorities
concluded that “sexual slavery is slavery” and tfihe term ‘sexual’ is used...as
an adjective to describe a form of slavery, nai¢aote a separate crim&.in other
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words, under customary international law, sexuavesly is a sub-set of
enslavement as a crime against humanity. Accorgirtge Commission has dealt
with acts of sexual slavery under the crime agamshanity of enslavement in
order to fully respect the principle of legality.

198. Furthermore, the Commission is of the view thatrémdity of Eritrean
women and girls enslaved as described below igibeticapsulated under the crime
against humanity of enslavement. Narrowing downdienenslavement to its sexual
manifestation under the crime of sexual slaverylavplaying down the non-sexual
acts of ownership is legally unsatisfactory andoigs the full spectrum of the
violations suffered by women and girls as an imfleted whole set of conduct
integral to female enslavemetitin addition, “[sJuch legal splintering results in
inadequate judicial redress. The reality of fensderes’ sexual abuse is torn from
the reality of their non-sexual burderd’Another benefit in this approach is that it
avoids labelling and, therefore, stigmatising widi of such offences as “sex
slaves™® Finally, incorporating acts of sexual slavery undee crime against
humanity of enslavement allows describing and agsgshe gender dimension and
impact of this gender-neutral crireFor all these reasons, the Commission has
dealt with acts of sexual slavery under the crigeimst humanity of enslavemetit.

The facts
[...]

b. Domestic servitude

224. In addition to the treatment and punishment thhtahscripts face,
Eritrean women — and sometimes girls — are ataiskfurther form of enslavement
which is domestic servitude in military trainingnegs, as well as to a lesser extent
in the army. Although the military/national servisantended, inter alia, to put men
and women on an equal footing, just as they weringuhe liberation struggl@,
many young women in military training camps as wadl in the army are
discriminated against on the basis of their geladersex and used as slaves.

225. The Commission has heard how some young women laped in
servile positions to military leaders and trainerSawa, Wi'a, and in other military
training camps. These women were compelled to parfoon-military activities
such as cooking, cleaning, doing laundry, preparamgl serving coffee, and
performing other domestic duties. Some were alscefbto provide sexual services
constituting rapé&®
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See also Patricia Viseur Sellers, “Wartime Fen&lkevery: Enslavement?”, in 4@ornell
International Law Journa(2011) 115-143, at 138-139.

See suprg para. 21. See also Patricia Viseur Sellers, “iMart Female Slavery:
Enslavement?”, in 4€ornell International Law Journg2011) 115-143, at 142.

This is in line with the Commission’s methodolo@gesupra para. 19.

Seeinfra, paras. 224-233, 235.

A/HRC/29/CRP.1, para. 1175. See dlsd., paras. 228-237.

A/HRC/29/CRP.1, para. 1312.

A/HRC/29/CRP.1, para. 1378. See aisil., paras. 1312-1323, 1377, 1380. See asp,
TAA215, TAA222, TAM003, TAM018, TBA0O1, TBAOO2, TBATG, TBA012, TBA029,
TBA091, TBA222, TCDP004, TCDP005, TCDP007, TCDP022, TOEH0TCDPO071,
TFMO003, TFM004, TMM204, TMM216, TNROO1, TNRO09, TNRQ4BNR084, TRS201,
TRS208, TSHO017, TSH018, TSH022, TSH024, TSH030, TRHOTSHO75, TSHO79,
TSHO081, TSH086, TSH088, TSH095, TSS205, TSS2247 SBA77k, S148. For instances
of rape, see alsofra, paras. 301-307, 312.



226. A former female trainee in Sawa, who describedsiheation of these
young women stated that “[tlhey are their persosiave.®™ Another female
military trainee reported a typical day to her tfide “Dreadful life starts in the
morning: | prepare his breakfast, wash his clotipespare lunch, prepare coffee
ceremony, prepare dinner, and then prepare toibenvife’. | have had this life for
the last six years®® A male soldier in Sawa also provided the following
explanation:

“We watched sexual abuses. Systematically, thegefbrgirls to obey their

instructions; to have a relationship with themshie doesn’t obey, they find
any kind of military punishment. It is commonly tid]ivision leaders, the

highest ranks who would do that. All people woutdlzack to their [d]ivision

at the end of the day. The leaders select girlsqmally. After six months, he
would change her, take a newly arrived. The 1l#dgrstudents...have to
pass their last year's exam in Sawa. They take th@nte a woman is
assigned to a General, they stay there [to] de®ffiork, chores, etc. ‘there is
no rule, no law.” Sometimes when the girls see the of the General

approaching they hide. What if they become pregh@nt] When it happens,

they make abortion traditionally. The girl doeseXten want to let the colonel
know. One of my best friends was a ‘personnel’h& €olonel. He told me
that the nick name used to get a girl is ‘goat'm@&times when newcomers
arrive they asked assistants to bring new offes.”

227. The Commission is of the view that, in additiorttie tasks the women
are forced to perform, the exercise of powers hitarto the right of ownership
over these young women is further illustrated hyr fiactors.

228. The first factor which reveals the exercise of pmaattaching to the
right of ownership is the way young women victinfglas crime are selected and
allocated to military officers. Officers in militartraining camps select the young
women they want and have them allocated to theuficgeor training team, placing
them under their contr8f. As with all conscripts, these young women are lentb
refuse their allocatiof® A former male soldier explained: “When women
come...in[to] the military training [in the first 6 anths], officers go and look at
them. They choose the ones they find attractiveraakle note of their name. When
they [have] finished their military training thefickrs ensure the ones they have
selected are allocated to them. This is common ledye. The officers even talk
about it as their right®

229. In some other cases, officials in military trainiogmps instruct their
assistants to bring a particular woman to theirrgus. Military personnel in
subordinate positions are tasked with collectirggytbung woman from her quarters
and delivering her to their superiSrThese methods, as well as the fact that
military officials “talk about it as their right"'show that military officials treat the
victims as if they owned them.

230. The second factor is that the non-sexual and sexctzl of powers
attaching to the right of ownership exercised dfiese women take place within an
overall environment of control, intimidation, andezcion. Indeed, military officials
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TNROO09. See alse@.g, TAA222 (“[...] was under [the General’'s] ownership;)TBA005
(“[The major brigadier] made us his slaveg"TBA224 (‘Battalion leaders considered these
things [~ i.e. sexual and gender-based violenceas] their right. Everyone under a
commander was considered as his slayellCDP005 {They treat you as a slave’

See TFMO004.

See TCDPO0O04.

A/HRC/29/CRP.1, paras. 1316, 1377. See aksg, TAA215, TCDP004, TCDPO0O5,
TCDP022, TNR009, TRS208, TSH017, TSHO75.

A/HRC/29/CRP.1, para. 1377. See alsg, TCDP004, TCDP005, TSH017, TSHO75.

See TSHO17.

A/HRC/29/CRP.1, para. 1317. See alsg, TAM018, TCDP004, TCDP068, TNROO1.
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exploit the military hierarchy and structure, whiaguires that subordinates obey
and perform the orders given by their superiorsorier to exercise their powers
attaching to the right of ownership over these ypwomen®® Moreover, young
women are subjected to physical and mental punighroe at least fear such
punishment if they do not submit to orders to semiléary officials®’ These forms
of physical and/or mental coercion are further érabf this form of enslavemefit.

231. The third factor which reveals the exercise of peastaching to the

right of ownership is the control of these youngwam’'s movements. In addition to
the control of movement exercised over all the cdpss in the military/national

service or in the army, some of these women aréimdcof an additional

deprivation of liberty, being sometimes even locked

“One day, ...a female soldier...from my unit was...assijto General [...] to
prepare food and do cleaning; it was also mader ¢tedner that she [was]
supposed to please [the General] in bed whenevewdrged. [...] She
provided this service to [the General] for manyrgedThree years after it
started], she got pregnant [from] him and gavehttiota baby girl... She told
me that she did not do this voluntarily but [be&dushe was afraid. She said
she was not allowed to leave the house and sonesheewas locked ug®

232. The fourth factor is that, in some cases, militaffjcers also exercise
control over the sexuality of these women, sexuabiysing or raping theffi.In
some instances, these women are also submitterdded abortior{*

233. The Commission is of the view that the non-contaktelement of
enslavement as a crime against humanity is therefat. Finally, the Commission
finds that, given the context in which these adterslavement are committed, i.e.
during the military/national service and/or in tailly training centres or camps,
they are part of the widespread or systematic lattacnmitted against the Eritrean
civilian population.

Conclusion

[..]

235. The Commission is also of the view that there agsonable grounds
to believe that enslavement as a crime against hitlynhas been committed in
Eritrea against some young women in military tnagncamps, as well as to a lesser
extent in the army, where young women are forcéa dmmestic servitude and, in
some cases, also raped.

o o

o

[}
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A/HRC/29/CRP.1, para. 1319.

A/HRC/29/CRP.1, paras. 1321, 1380. See alsg, TBA221, TBA222, TCDP004,
TCDPO0O05, TCDP022, TCDP068, TNR002, TNR045, TRS201,0ISHTSH022, TSH024,
TSHO030, TSH031, TSH107, TSS205, S077k.

Prosecutor v. Dragoljub Kunarac et alCase Nos. IT-96-23-T & IT-96-23/1-T, Judgement,
22 February 2001, para. 543;0secutor v. Dragoljub Kunarac et alCase Nos. IT-96-23-A
& 1T-96-23/1-A, Judgement, 12 June 2002, para. Hék alsorhe Prosecutor v. Germain
Katanga Case No. ICC-01/04-01/07, Judgment pursuant tol@ii4 of the Statute, 7 March
2014, para. 976.

See TSS224.

Seeinfra, paras. 301-307, 312.

Seege.g, TMM202. See alsinfra, para. 267.



3. Imprisonment or other severe deprivation of phydibarty

The law

[...]
The facts

[.]

247. Finally, with respect to the impact of the crimee Commission recalls
that men and women experience detention in unigagswWhile conditions of
detention in Eritrea may not be discriminatory ashs the special needs of women
are not taken into account in a system primarilgigte for men. For example, the
Commission found that women'’s particular sanitateondl hygiene needs are not
being met, causing unnecessary humiliation for femdetainees. It also
documented that the special needs of pregnant arging mothers and women
with children were not met, in some instances legdio miscarriage or infant
mortality. This results in detention having a distnatory effect on womef?.
Moreover, while women are generally kept in diffégreells than men, they are
almost always under the responsibility of male dsaand prison officers, a
situation which put them at increased risk of séana gender-based violente.

Conclusion

[.]

2. AJHRC/29/CRP.1, paras. 921, 953-957. See alsp, TMM214, TRS216.
® A/HRC/29/CRP.1, para. 967. See alsiva, paras. 267, 308-311.



4. Enforced disappearances

The law

[...]
The facts

[.]

256. While the majority of the cases of enforced dis@ppeces

documented by the Commission concern men, Eritveamen are also victims of
this crime for the same reasons as men — includinfor perceived opposition or
threat to the Government — or because of theitiogiships with real or perceived
political opponents, particularly as spoud&eGiven the situation of extreme
vulnerability these women are put in because af tleeoval from the protection
of the law, some of these women have been knowsuffer of other forms of

gender-based violence, including being dispropodiely at risk of sexual
violence. These women are sometimes detained latimo for months or years,
which lead to further human rights violatiofis.

257. In addition, female relatives of men who disappéaiso suffer from
the consequences of such crimes, as they aredleiitdb to pick up the pieces after a
disappearance. The victimisation of family membsralso greater when men who
forcibly disappeared were the breadwinners andheftiousehold. In these cases,
the family structure is disrupted and, due to pilexgagender inequalities, Eritrean
women are not only discriminated against, but ofteegatively affected
economically and socially, leading to further humaghts violations’® These
women and their children are often left in a vulide position, children being
sometimes forced to drop school because of thetheyare treated in repercussion
of the disappearance of their father, and familymiers of the men who
disappeared are often placed under tight contrdl fatowed by agents from the
national security’

Conclusion

[..]
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See, e.g., TBA201, TBA215, TMM201. See also A/IHRGZRR.1, para. 786.

See, e.g., TBA201, TBA215, TMM201, TRS206. See ##dRC/WGEID/98/2, General
comment on women affected by enforced disappeasaambepted by the Working Group on
Enforced or Involuntary Disappearances at its phegghth session (31 October — 9
November 2012), 14 February 2013, paras. 7-8.

See, e.g., TBA211, TBA215, TMM202, TRS202, TRS20RSZ15, TSH032, TSHO55,
TSHO073. See also AIHRC/WGEID/98/2, General commenivomen affected by enforced
disappearances adopted by the Working Group onrésdcor Involuntary Disappearances at
its ninety-eighth session (31 October — 9 Noven2®dr?), 14 February 2013, para. 12.

See, e.g., TBA211, TBA215, TMM202, TNR0OO3, TNR010, PRS TSH032, S025.



5. Torture

The law

[...]
The facts

[.]

266. The Commission notes that, while some methods mér® are used
against both men and women, other forms of tortoramitted against the Eritrean
civilian population are gender-specific or disprammally affect women. As
mentioned in greater detail below, rape - includiag a form of torture — is
predominantly inflicted on womefi.In addition to the physical injuries and other
possible consequences such as loss of reproduaitilites, unwanted pregnancy
and/or transmission of sexually-transmitted diseassh as HIV? “the mental pain
and suffering inflicted on victims of rape and atf@ms of sexual violence is often
long-lasting due, inter alia, to subsequent stigsasibn and isolatior’® as
described by several victims of such practice, &l as by psychological and
medical experts working with Eritrean survivorssath methods of tortufé.

267. Moreover, the Commission collected evidence of fo#owing
instances of gender-specific forms of torture cottedi against women: (a)
preventing a lactating mother in detention fromastéeeding or otherwise relieving
the build-up of milk in her breasts, thereby cagsher immense physical pain;
(b) beating pregnant women in military training qemor in the army to induce
abortion; (c) forcing a mother to watch her babingehrown from one person to
another like a ball while being interrogated on wWeereabouts of her husband who
had fled Eritrea; and (d) refusing to provide womerndetention with necessary
sanitary pads as a form of punishment and hundhatthereby creating severe
mental suffering?
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Seeinfra, para. 311. The Commission recalls that rape canobstitutive of torture as a
crime against humanity. Semg, The Prosecutor v. Jean-Paul Akaye®ase No. ICTR-96-
4-A, Judgement, 2 September 1998, paras. 596f@8ecutor v. Zejnil Deladi et al, Case
No. IT-96-21-T, Judgement, 16 November 1998, par5-496; Prosecutor v. Anto
Furundzija Case No. IT-95-17/1-T, Judgement, 10 December [1@@8as. 163, 171;
Prosecutor v. Kaing Guek Eav alias DydBase No. 001/18-07-2007-ECCC/SC, Appeal
Judgement, 3 February 2012, para. 207.

A/HRC/29/CRP.1, paras. 1330-1333, 1381-1382. Seeinalsm para. 305 and references
cited therein.

A/HRC/31/57, Report of the Special Rapporteur on tertand other cruel, inhuman or
degrading treatment or punishment, 5 January 20d1@. 51. See also A/HRC/7/3, Report of
the Special Rapporteur on torture and other crudgiurman or degrading treatment or
punishment, 15 January 2008, para. 36.

See, e.g., TMM204, TMM209, TMM212, TMM213. Seecalkuprg paras. 21, 24 and
references cited therein.

See, e.g., TAA220, TAMO74 (“Since | was | was mteuneting so much, all the prisoners
who had an undershirt, they cut it for me to uge stop the bleeding. They were not able to
help me. They just said this was part of the punesht. When all our under clothes were all
cut and finished, the old woman in detention withhad a cloth which she gave me and we
cut it. We used it as a pad.”), TBA0OO1 (“Due to gteess and the beatings, the women had
their periods, and lots of blood, but they were altdwed any sanitary pad. [...] There was
no place to wash, they were very smelly due tdothed [...]. We could not take it anymore,
some of us tried to help them. [...] We prepared seheets of tissues to help them and put a
can of water in the toilet so that they could wasl use the sheets as sanitary pads. We also
got oil for them [...] to disinfect their wounds. Th&ashed but not too much, so that they
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TBA212, TBA221, TMM202, TMM209, TSH015, TSH026, TSHI) S035, S143g. See also
A/HRC/29/CRP.1, para. 1076.
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268. As mentioned above, the majority of cases of eefddisappearances
documented by the Commission concern fiéfrhus, female and child relatives of
men who disappeared are also predominantly, buterolusively, victims of a
specific form of torture. Indeed, the Commissiomtdeevidence from such family
members whose severe mental pain or suffering aslynémpossible to conve.
As previously found, “the uncertainty about theefaf their loved-ones is a source
of continued anguish and anxiewhich results from the refusal to acknowledge
the deprivation of freedom or to give informatiolpoat the whereabouts of these
persons. Not knowing whether the disappeared lisatitie, and if so in what state
of health and under which conditions, cause a lef/a@hental distress and suffering
so severe which, in numerous cases documentedebZdimmission, rises to the
level of torture as a crime against humanity urmstomary international laf.

269. Finally, the Commission also documented instandesegual torture
committed against men, including beating and appglglectric shocks to the sexual
and reproductive organs of detainees, tying upvexliire jerry can or a one-kilo
weight to their penis, and in one instance burrireggenitals of a detainee with a
cigarette lightef! In some instances, this was done intentionallgrisure that the
men will no longer be able to reproduce. In the dgoof an Eritrean man who was
detained and tortured for trying to flee the coyntr

“For 6 months, | was tortured every other day, witiile other day | was left in
a cell with 40 other detainees. A lot of them walso tortured. [...] During

the torture, all of them said that they do not wamteone like me to have
children, as children of persons like me are ndtemed. They said that they
will make sure that | cannot reproduce. [...] My ledisticle is seriously
harmed from the torture and | cannot produce spédimey used the device
applying electricity against my genitals as well aaminst the palms of my
hands and under my feet. [...] | have liquid in msti@es. | cannot reproduce.
[...] In Eritrea, they do not want educated men tproduce; they want to
break the heredity. This is why they torture méee khey did with me. This is
what they said to me when they tortured fffe.”

Conclusion

[..]
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Seesupra para. 256.

See, e.g., TBA211, TBA215, TCDP078-082, TMM202, TNROONR010, TRS203, S012,
S015 (“that is killing me day by day”), S023, S045.

A/HRC/29/CRP.1, para. 789. See alsidl., para. 791.

Christopher K. Hall and Carsten Stahn, “Article 7:in@&r against Humanity”, in Otto
Triffterer and Kai Ambos (eds.)Rome Statute of the International Criminal Court: A
Commentary C.H. Beck/Hart/Nomos, 2016 rfSedition), p. 270, mn. 132, fn. 807 and
references cited therein; Working Group on Enforaad Involuntary Disappearances,
General Comment on the Right to the Truth in RelatioEnforced Disappearances, para. 4
(“the enforced disappearance causes ‘anguish anogd...] to the family, a suffering that
reaches the threshold of torture”). See also A/RE38B, Declaration on the Protection of
All Persons from Enforced Disappearance, 18 Deceriib82, Article 1(2) (“Any act of
enforced disappearance [...] inflicts severe sinffeon them and their families. It constitutes
a violation of the rules of international law guateeing, inter alia, [...] the right not to be
subjected to torture and other cruel, inhuman grafting treatment or punishment.Qf.
Prosecutor v. Vidoje Blagojeviand Dragan Joki, Case No. IT-02-60-T, Judgement, 17
January 2005, para. 653. For the definition ofui@tas a crime against humanity under
customary international law, seeg, Prosecutor v. Dragoljub Kunarac et alCase Nos. IT-
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See, e.g., TCDP049, TCDPO051, TCDP069, TMM204, TMM2U&M209, TMM212,
TMM213, TRS214, TSH026, TSH035, TSS210, TSS217.
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8. Rape

The law

297. Rape has been criminalised as a distinct crimenaghumanity under
customary international law for decad@rticle 7(1)(g) of the Rome Statute also
criminalises rape as a separate crime against hitynan

298. The definition of rape as a crime against humaanitger customary
international law as identified by theed hocinternational criminal tribunals has
evolved from a conceptual into a more mechanicéihiien, including first the
concept of coercion before concentrating on theeephof consent. According to
the Elements of Crimes of the ICC, the two non-egtual elements of rape as a
crime against humanity under Article 7(1)(g) of tReme Statute are: (a) “The
perpetrator invaded the body of a person by condestiting in penetration,
however slight, of any part of the body of the wicor of the perpetrator with a
sexual organ, or of the anal or genital openinthefvictim with any object or any
other part of the body”; and (b) “The invasion veasnmitted by force, or by threat
of force or coercion, such as that caused by féarialence, duress, detention,
psychological oppression or abuse of power, againsth person or another person,
or by taking advantage of a coercive environmenthe invasion was committed
against a person incapable of giving genuine cdhsen
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Seege.g, Control Council Law No. 10 (Punishment of Persondtof War Crimes, Crimes
Against Peace and Against Humanity), 20 Decembéb 18rticle 11(1)(a); Trial of General
Tomoyuki YamashitdJnited Nations War Crimes Commission, Law ReporTrls of War
Criminals, Vol. IV, Case No. 21, United States MitjtadCommission, Manila, 8 October-7
December 1945, p. 7; The International Crimes (Thds) Act, 20 July 1973, Article
3(2)(a). See alsamicus curiaeorief submitted by 16 international experts in tteatment of
sexual violence under international criminal l&vosecutor v. Hisséne HahrExtraordinary
African Chambers, Rape and Other Forms of SexuakXad as Crimes Against Humanity,
War Crimes, and Torture Under Customary Internatiduzal: Amicus CuriaeBrief of the
Human Rights Center at the University of CalifornBerkeley, School of Law, and
International Experts on Sexual Violence Under rimddional Criminal Law, 8 December
2015, Annex A, paras. 62-68; Valerie Oosterveld &adricia Viseur Sellers, “Issues of
Sexual and Gender-Based Violence at the ECCC”, in SiMorMeisenberg and Ignaz
Stegmiller (eds.)The Extraordinary Chambers in the Courts of Cambodissessing Their
Contribution to International Criminal LawT.M.C. Asser Press, 2016, pp. 339-341, 344.
See, e.g, The Prosecutor v. Jean-Paul AkayedDase No. ICTR-96-4-A, Judgement,
2 September 1998, paras. 598, 688 (“The Tribunfihele rape as a physical invasion of a
sexual nature, committed on a person under ciramost which are coercive.’Rrosecutor

v. Anto FurundZijaCase No. IT-95-17/1-T, Judgement, 10 December ,198&. 185 (“the
Trial Chamber finds that the following may be aceepas the objective elements of rape: (i)
the sexual penetration, however slight: (a) ofwagina or anus of the victim by the penis of
the perpetrator or any other object used by thpgtetor; or (b) of the mouth of the victim
by the penis of the perpetrator; (ii) by coerciarfarce or threat of force against the victim or
a third person.”)Prosecutor v. Dragoljub Kunarac et alCase Nos. IT-96-23-T & IT-96-
23/1-T, Judgement, 22 February 2001, para. 46@ @ttus reusof the crime of rape in
international law is constituted by: the sexualgieation, however slight: (a) of the vagina or
anus of the victim by the penis of the perpetratoany other object used by the perpetrator;
or (b) of the mouth of the victim by the penis @fetperpetrator; where such sexual
penetration occurs without the consent of the wictConsent for this purpose must be
consent given voluntarily, as a result of the witsi free will, assessed in the context of the
surrounding circumstances. Theens reais the intention to effect this sexual penetration
and the knowledge that it occurs without the coheéthe victim”); Prosecutor v. Dragoljub
Kunarac et al. Case Nos. IT-96-23-A & IT-96-23/1-A, Judgement, Jithe 2002, paras.
128-130;Sylvestre Gacumbitsi v. The ProsecutGase No. ICTR-01-64-A, Judgement, 7
July 2006, paras. 151-157.
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299. The concept of “invasion” in this mechanical defom is gender-
neutral as to the victim and the perpetratdfootnote 16 of the Elements of Crimes
of the ICC further specifies that “[i]t is understbthat a person may be incapable
of giving genuine consent if affected by naturatjuced or age-related incapacity”.
However, outside of this specific situation, therents of Crimes of the ICC do
not refer to the absence of consent on the paheofictim and, therefore, this does
not have to be demonstrat&d.

The facts

300. The Commission conducted interviews detailing iraid of rape
against women, girls, and m&hAs explained in more detail below, the evidence
collected indicates that instances of rape whiah lma legally qualified as a crime
against humanity, given that they were committedpas of a widespread or
systematic attack directed against the Eritreaitiaivpopulation, occurred in two
distinct circumstances. The first is in militaraitting centres and in the army, the
second is in detention. A third occurrence conceap& of women and girls from
the Afar ethnic minority by military officers. However, given its limited resources,
the Commission has not been able to investigateduthese instances of rape and
to establish whether these rapes were also condrattepart of a widespread or
systematic attack directed against the Eritrealiaivpopulation. Accordingly, the
Commission is of the view that its inquiry may hawely partially captured the
extent and details of rape as a crime against hifynan

a. Rape in military training centres and in the grm

301. Women are at a disproportionate risk of discrimgratand violence
within the military/national service and in the grrand are targeted for sexual
abuse on account of their gender. As describedeabmothe section on enslavement
as a crime against humanity, many women in militeaining centres, as well as to
a lesser extent in the army, are raped by militdfigials and trainer§>

302. The extent of the rape in the military/nationalvie is best described
by a male military officer:

“Sexual violence and rape are very common in thgonal and military
service especially against recruits; it also happanlot when soldiers are
conducting raids. [...] They take the young ladieré¢has wives and they have
children by them and discard them. They do thisnamy recruits; when the
women don't agree they force them and threateneith fometimes [...] in the
public; they are forced when they refuse to haweveieh the commanders. It
is not just the commanders but even common soldiersthat, but the
commanders start this first; they select the worfiest. When new ones
arrived they do the same thing to them. [...] | rerhenthat one lady refused
to have sex with the commander; after a while th@mander got drunk and
put the lady at gunpoint and raped her. There ameyngirls who were raped
like this during training or when already in seesc All these sexual violence
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See also Elements of Crimes of the ICC, fn. 15.

SeeThe Prosecutor v. Germain Katangaase No. ICC-01/04-01/07, Judgment pursuant to
Article 74 of the Statute, 7 March 2014, para. 9%6e alsdrhe Prosecutor v. Jean-Pierre
Bemba GomhoCase No. ICC-01/05-01/08, Judgment pursuant talari4 of the Statute,
21 March 2016, para. 105.

With respect to men, for the reasons explainechdme detail above, the Commission is of
the view that its inquiry may have only partiallgptured the extent and details of rape
against men. Semupra paras. 27-30.

Seege.g, THS050, TSH053, TSH056, TSHO72, TSHO68.
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TSHO030, TSH079, TSH081, TSH095, TSS205, TSS2247 SB148.



crimes took place in Sawa military training cerjttering a period of six years
until 1 left the national service]. | can't give y@an estimate of the number of
victims but they are many; they complained to ott@leagues about the rape
but not to the commanders. On several occasionswibimen raised the
problems with the overall commander of the Sawatany training school
[...]; all times the commander responded that pledesal with this issues
directly with the persons you have problem with.eTheason for not
addressing this problem against the perpetratoveris simple; because these
commanders know each other so nothing happens veparted. They also
reported the problem to [...] at the cadre schoolhmtesponded that people
should take care so that these things should reifipa in the public. [...] At
the time we received many cases and complaints you;will imagine that if
this bad things happened in the main training eeatrd nothing happen|s],
what do you think is happening in the remote tragncamps? [...] | [am
aware] of information from all training centres @gs the country [...]. Very
bad things happened to these women; women get gmegmd bore children.
They are told to return home and no one takes chthe children and the
women. These women don't have a future; some hagleceup in the streets
as prostitutes just to earn money to feed theldodn and themselves. Most of
these women are released from the national semitbeut paying them salary
or anything.*®

303. The instances of rape in military training centaexd in the army

concern the penetration of the vagina of the vidtiyrthe penis of the perpetrator.
In some cases, victims reported being raped onte Jrbut the vast majority of the

survivors reported being raped multiple times, udahg for a certain length of
time?® Some also reported being raped by one perpetfata certain length of

time before then being raped by another perpetchtong another time period.

304. For example, one young woman assigned to a spenifitary camp
for six months described her ordeal:

“[A military officer] came every night [...]. | hadminterest, no feeling for
him. He would just come and rape me. He raped ntethen went [...]. |
always lost when | tried to oppose [him]. He wostdrt to kick me, so | let
him finish quickly and leave [...]. So later, | dicdbinresist to avoid more
problems. | had no sexual feelings, | was prayimdgsbd to take me in his
hand, for that pain to stop, | wanted to die. | Imadfeeling for [that military
officer], | hated him, during the intercourse, dhao vaginal secretion, it was
scratching, it hurt®

305. Moreover, in most instances, the perpetrators ditluse condoms,
which in some cases led to unwanted pregnancig®mtrdnsmission of sexually-
transmitted diseases, such as Hi¥Finally, in many occasions, rape resulted in
physical and psychological impairméfit.in light of the above, the Commission is
satisfied that the first element of rape as a cragainst humanity is met given that
these women were vaginally penetrated by the sedtgain of the perpetrator(s).

306. In addition, given that these instances of rapeeveermmitted in the
military/national service or in the army, ilgy taking advantage of an environment
of control and coercion where military officials eushe military hierarchy and
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structure according to which subordinates are fbtosobey and perform the orders
given by their superiors, and are — in many ingane often committed by force,

threat of force, or coercion caused by fear of glument, abuse of power, and/or
psychological oppression, the Commission finds thatsecond element of rape as
a crime against humanity is also m@t.

307. Finally, the Commission finds that, given the camtim which these
acts of enslavement are committed, namely durimgrtitional service and/or in
military training centres or camps, they are pdrthe widespread or systematic
attack committed against the Eritrean civilian pagian.

b. Rape in detention

308. While the vast majority of cases of rape in detamttoncern the
penetration of the vagina of the victim by the genf the perpetratdf?® the
Commission also documented other forms of rapdudiieg: (a) objects, such as
pens, being inserted in the anus of wortfér{b) metal rods being inserted in the
vagina of a woman up to her wortB;(c) male detainees being raped by male
perpetrator$®® as well as (d) male detainees being forced to Isawewith other
male detainee¥’ In some cases, victims reported being raped onbe dy one
single perpetrato’®® In other instances, survivors provided evidenceualbeing
raped multiple times or gang raped, including ometended period of tim&? For
example, one woman detained in a police statioarteg that:

“[The chief of a particular police station] frequlncalled me out of [my] cell
and raped me. | stayed there for [nearly] six msrgthd nearly every day he
raped me. He penetrated my vagina with his periierd were two other men
who did similar things to me. They ejaculated iesiche. That was very
painful. Even after | was released | was not sur®uld survive. They would
take turn. While one was raping me, the other wouddit outside and come
one after the other. [The chief of that particylatice station] raped me every
day. The two other came every few days, it depeftis. names of the two
other persons who raped me are [...]. They are aBogpofficer[s] but [...] is
the chief of that police station. When [he] cameape me, if | would refuse,
he would slap me and ask why | would refuse. | oesed that | want to
protect myself and do not want to have this kindntércourse with anyone.
He beat me and raped me. After he finished, heediened] me not to say
anything. [He] told me that if | would report thapes he would find me
wherever | go and kill me. | asked [him] about naylf/wrongdoings. He told
me to stay here and that | would learn about mybleras. None of them
use[d] condoms™*®

309. All of the above-mentioned cases of invasion mbetfirst element of
rape as a crime against humanity, which is alsisfesd when the perpetrator does
not engage in the act of penetration himself/héksg causes or prompts someone
else to be penetratéd such as male detainees being forced to have séxottier
male detainees?
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310. In addition, given that these instances of rape @emitted in
detention, i.e. by taking advantage of the coereiveéronment of detention centres,
and are — in most cases — often committed by fancehreat of force, the
Commission is of the view that the second elemédntape as a crime against
humanity is also met.

311. Although the Commission does not consider thatethisran official
governmental policy promoting rape, the frequentdances of rape in detention —
often carried out as a form of torture to intimelapunish, humiliate and/or instil
additional fear among the populattbh— committed by, or at the instigation of,
detention officials form part of the overall widespd and systematic attack against
the Eritrean civilian population. Moreover, like fine military/national service and
in the army, cases of rape in detention are a tdaed foreseeable consequence of
the general environment of impunity and uncheckedgr that prison guards,
military or police officers, and other detentiofiicifls enjoy.

Conclusion

312. The Commission documented many instances of ragpeated rape,
and gang rape committed by military officials angiriers as well as by detention
officials against a significant number of women anfew men. These rapes were
committed by taking advantage of a coercive envitrent and, in many cases, by
force or threat of force. Moreover, these rapesewgdrt of the widespread and
systematic attack committed against the Eritreaitiam population. In light of the
above, the Commission is of the view that thereraasonable grounds to believe
that rape, a crime against humanity, has been ctigtmin Eritrea in military
training centres and in the army, as well as iemtidn, since 1991.

crime against humanity for forcing two brothersaileed to perform fellatio on each other).
Instances of rape where male detainees are forrdthve sex with other male detainees
would definitely qualify as rape as a crime agahmsianity under customary international
law under the definition of rape identified in tAkayesucase given its wider ambit which
would include rape between two victims. Sepra fn. 90. See alsValerie Oosterveld and
Patricia Viseur Sellers, “Issues of Sexual and @eifthsed Violence at the ECCC”, in
Simon M. Meisenberg and Ignaz Stegmiller (ed$he Extraordinary Chambers in the
Courts of Cambodia: Assessing Their Contribution tiedmational Criminal Law T.M.C.
Asser Press, 2016, pp. 336-338.

113 Seesupra para. 266.
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Conclusion and recommendations

A. Conclusions

(@)

(b)

341. The Commission finds that there are reasonablengi®to believe that
crimes against humanity have been committed inrdzritsince 1991. Eritrean
officials have engaged in a persistent, widespegatisystematic attack against the
country’s civilian population since 1991. They has@mmitted, and continue to
commit, the crimes of enslavement, imprisonmenfipreed disappearance, torture,
other inhumane acts, persecution, rape and murder.

[..]

343. The Commission finds that the gross human rightslations it
documented in its previous report persist, inclgdarbitrary detention, enforced
disappearances, torture, killings, sexual and gebdsed violence, discrimination
on the basis of religion and ethnicity, and repsisar the alleged conduct of family
members. In addition, many of those subjected foread disappearance in the past
remain unaccounted for.

[..]

Recommendations

347. The recommendations made by the Commission iniits feport
remain valid. The Commission highlights below th@eeommendations that are
specifically relevant to its new mandate, and maiesg ones.

Government of Eritrea

General recommendations

348. The Commission of Inquiry recommends that the Gowent of
Eritrea:

[.]

(b) Respect the obligations prescribed by the mational human rights
treaties to which Eritrea is a party, and ratifydamplement other international
human rights instruments, including the Internagid@onvention for the Protection
of All Persons from Enforced Disappearance, theiddpt Protocol to the
Convention against Torture and Other Cruel, Inhumabegrading Treatment or
Punishment, the Protocol to the African ChartetHuman and Peoples’ Rights on
the Rights of Women in Africa, the United Nationsr®ention against Corruption
and the African Union Convention on Preventing @aanbating Corruption.

Governance and administration of justice
349. The Commission also recommends that the Governafdattrea:

[.]

(c) Establish without delay an independent, imphrand transparent
judiciary, and ensure access to justice for all;

[.]

(e) Bring into force the Penal Code, the CrimiPabcedure Code, the
Civil Code and the Civil Procedure Code of May 2048d amend them to reflect
all international human rights standards;

[..]
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(d)

(g) Establish an independent national human righsditution with a
protection mandate, including to investigate humghts violations;

(h) Permit human rights defenders and independeintl society
organizations, including gender-specific organmadi to operate without
interference.

Military/national service
350. The Commission further recommends that the GovenhwieEritrea:

(@) Discontinue indefinite military/national secgi by limiting it to 18
months for all current and future conscripts, agutdted by the Proclamation on
national service;

(b) Put an immediate end to torture and ill-treztin sexual violence and
the enslavement of conscripts;

(c) Provide conscripts with humane living condio including with
regard to food, health care and shelter;

[..]

(e) Establish an independent complaint mechan@netdnscripts to raise
allegations of ill-treatment and to obtain redress;

()  Ensure that military commanders responsiblehioman rights abuses
are held accountable.

Arbitrary arrest, detention and enforced disappearances
351. The Commission recommends that the GovernmentitsEgr

(&) Put an end to the practice of arrests andndetecarried out without
legal basis, and release immediately and uncomdillip all those unlawfully and
arbitrarily detained;

(b) Provide information on the fate and whereabaitall those deprived
of physical liberty;

(c) Review all cases of detainees who have besvicted of an offence in
judicial or similar proceedings but were not acemfdthe procedural rights
guaranteed in the international instruments to twiiidtrea is party;

-]

(e) Allow access to detainees by legal represeetsatand family
members;

(f) Close all secret places of detention;

(@) Improve the conditions of detention to bringem into line with
international standards and, in particular, ensgeess to medical treatment for all
detainees;

(h) Ensure that solitary confinement remains aceptional measure of
limited duration;

(i) Allow independent monitoring of all places aétention with regard to
both legality and conditions of detention;

() Immediately permit unhindered access by indeeat monitors,
including the Office of the United Nations High Comssioner for Human Rights
and other recognized organizations, to all placésdetention, official and
unofficial, to monitor the legality of detentionadathe treatment of detainees and
prison conditions, and allow them to conduct regalad unannounced visits, and
act promptly on their recommendations.
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Torture and other cruel, inhuman or degrading treatment or punishment

352. The Commission also recommends that the Governofeftitrea put

an immediate end to the use of torture and othendoof ill-treatment, establish
adequate complaints mechanisms and ensure that pprand effective

investigations are conducted into all allegatiohsooture and ill-treatment with a
view to bringing perpetrators to justice.

Sexual and gender-based violence
354. The Commission recommends that the GovernmentitsEgr

(&) Adopt a comprehensive strategy to eliminageesttypes and harmful
practices that discriminate against women and,gimtduding forced marriage, and
ensure that the minimum age of marriage, set &8s of age, is strictly enforced;

(b) Take measures to ensure de facto gender gquaiid address all
forms of violence and discrimination against womiagjuding sexual and gender-
based violence, particularly within State instiba$, such as military camps and
places of detention;

(c) During mandatory military training, prohiblé assignment of women
and girls to officials’ quarters for forced domestervitude, and implement a zero-
tolerance policy for sexual abuse in the army andietention centres;

(d) Ensure that all forms of sexual violence arenimalized in national
law, and take appropriate legislative and policgpst to establish complaint
mechanisms and to ensure the prompt and adequegstigation, prosecution and
accountability of perpetrators, including by strémmning the capacity of the
criminal justice system;

(e) Adopt gender-sensitive procedures to avoid risals and
stigmatization of survivors of sexual and gendesdoh violence by, inter alia,
establishing special protection units and gendsksle police stations, and provide
rehabilitation and support services, including dadeises, legal aid resources and
health care;

(H Ensure that national laws and policies compiyh the State’s international
human rights obligations and are non-discriminatbgy inter alia, permitting
prosecution of marital rape in all circumstances abolishing legal provisions
criminalizing consensual same-sex sexual activity.

Accountability
357. The Commission recommends that the GovernmentitsEgr

(@) Ensure accountability for past and persistenmhan rights violations
and crimes, including enslavement, imprisonmenfipreed disappearance, torture,
and other inhumane acts, persecution, rape andemutdough the establishment
of independent, impartial and gender-sensitive raeidms, and provide victims
with adequate redress, including the right to tautd reparations;

(b) Ratify and implement the Rome Statute of thiernational Criminal
Court;



(c) Cooperate with, and accept and implement theisibns of, any
accountability mechanisms.

Human Rights Council
358. The Commission recommends that the Human Rightsi€ibu

(&) Renew the mandate of the Special Rapporteuthensituation of
human rights in Eritrea, and request the mandalidehdo, inter alia, promote and
report on the implementation of the present reconttatons, and provide the
mandate holder with the necessary additional huamanfinancial resources;

(b) Bring to the attention of relevant special qgdures, for appropriate
action, the human rights violations and crimes tified by the Commission in its
reports, including the situation of minorities, Buibe Kunama and the Afar;

(c) Keep the situation in Eritrea on its agendad @vite the United
Nations High Commissioner for Human Rights to répperiodically on the
situation of human rights;

(d) Transmit the present report to the Generalefddy, the Secretary-
General and the Security Council for follow-up tmrecommendations;

(e) Support the establishment of a structure ley@lfice of the United
Nations High Commissioner for Human Rights with ratpction and promotion
mandate, in particular to assist in ensuring acthility for human rights
violations in Eritrea, especially where such vimas amount to crimes against
humanity.

Office of the United Nations High Commissioner for Human Rights

359. The Commission recommends that the Office of theghHi

Commissioner report annually to the Human Rightsir@d and other appropriate

United Nations organs on the situation of humamtsgn Eritrea, and assist the
Government of Eritrea in the implementation of teeommendations made by the
Commission, and those made at the sessions of dkiig Group on the Universal

Periodic Review and by the treaty bodies and sppoi@edures.

General Assembly

360. The Commission recommends that the General Assembtythe
human rights situation in Eritrea on its agenda.

Security Council

361. The Commission recommends that the Security Council

(@) Determine that the situation of human right&iitrea poses a threat to
international peace and security;

(b) Refer the situation in Eritrea to the Prosecutf the International
Criminal Court;

(c) Impose targeted sanctions, namely travel kb asset freezes, on
persons where there are reasonable grounds tovéelmat the said persons are
responsible for crimes against humanity or othesgwiolations of human rights.

African Union

362. The Commission recommends that the African Uniotaldish an
accountability mechanism, under the aegis of thecah Union and supported by
the international community, to investigate, pregec and try individuals
reasonably believed to have committed crimes aghimsanity.
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Member States and international organizations

363. The Commission recommends that Member States and
international organizations:

(&) Keep Eritrea under close scrutiny until colesisand tangible progress
with regard to the situation of human rights isdevit, and ensure the centrality of
human rights in all engagement with the State;

[...]

(e) Provide Eritrean nationals seeking protectidth refugee status in
accordance with the provisions of the internatidas governing asylum, and in
particular the Convention relating to the StatuRefugees;

(f)  Exercise jurisdiction over crimes against huiba when any alleged
offender is present on the territory of a Membeat&tor extradite him or her to
another State in accordance with its internatiot#ijations;

(g) Increase attention and the resources allodat#te situation of human
rights in Eritrea by strengthening engagement #ithGovernment with the aim of
implementing the present recommendations and thwsde during the sessions of
the Working Group on the Universal Periodic Revigmd by other human rights
mechanisms.



